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POINT I. 
STATEMENT OF ISSUES 
The Compensation Fund and Reinsurance Fund have each, within 
their briefs, attempted to restate the issues which are presented 
on this Appeal. However, neither Respondent has indicated any 
disagreement with the Statement of the Issues which appears upon 
page 3 of Petitioner's principal brief. Moreover, Respondents' 
restatements of the issues are incomplete and inaccurate. The 
issue in this case is not whether "Petitioner's lumbar condition 
since December 7, 1981 was the natural progression of his lumbar 
disc disease," as asserted on page 5 of the Compensation Fund's 
brief, but whether the Industrial Commission's findings as to the 
extent of Petitioner's pre-December 7, 1981 lumbar impairment, 
and as to the extent of the aggravations to that impairment which 
occurred in August of 1983 and July of 1984, are contrary to the 
evidence. A determination of whether Petitioner suffered 
a p r o g r e s s i o n of a lumbar d i s c d i s e a s e d u r i n g t h e r e l e v a n t t i m e 
p e r i o d d o e s n o t r e s o l v e t h e i s s u e s which a r e p r e s e n t e d on t h i s 
A p p e a l . 
F u r t h e r , t h e C o m p e n s a t i o n F u n d ' s p h r a s i n g of t h e i s s u e s 
assumes t h a t t h e C o m m i s s i o n ' s d e t e r m i n a t i o n m u s t b e s u s t a i n e d 
u n l e s s i t i s " c o n t r a r y t o a l l e v i d e n c e . " 
The s t a n d a r d by which t h e C o m m i s s i o n ' s f i n d i n g s s h o u l d b e 
r e v i e w e d in t h i s c a s e i s a s u b j e c t of d i s p u t e . P e t i t i o n e r has 
a rgued t h a t t h e C o m m i s s i o n ' s d e t e r m i n a t i o n s h o u l d r e c e i v e no 
d e f e r e n c e f rom t h i s C o u r t . M o r e o v e r , t h e " c o n t r a r y t o a l l 
e v i d e n c e " s t a n d a r d a s s e r t e d by t h e Compensa t ion Fund h a s no b a s i s 
in Utah l a w . 
The R e i n s u r a n c e F u n d ' s s t a t e m e n t of t h e i s s u e s s i m i l a r l y 
p re sumes a s t a n d a r d of r e v i e w which i s s u b j e c t t o d i s p u t e , i s 
c l e a r l y i n c o m p l e t e , and i s e x c e s s i v e l y v a g u e . 
POINT I I . 
STATEMENT OF FACTS 
Both R e s p o n d e n t s have a t t e m p t e d t o r e s t a t e t h e f a c t s of t h i s 
c a s e w i t h i n t h e i r b r i e f s , a l t h o u g h t h e y h a v e i n d i c a t e d no 
d i s a g r e e m e n t w i t h t h e S t a t e m e n t of F a c t s w h i c h a p p e a r s w i t h i n 
P e t i t i o n e r ' s p r i n c i p a l b r i e f a t p a g e s 7 - 2 1 . R e s p o n d e n t s ' 
S t a t e m e n t s of F a c t s a r e s u b s t a n t i a l l y i n c o m p l e t e . For e x a m p l e , 
t h e y do n o t m e n t i o n D r . W a l l a c e H e s s ' f i n d i n g on November 1 2 , 
1984 (R. 166) t h a t P e t i t i o n e r ' s lumbar impa i rmen t a s of t h a t d a t e 
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was equivalent to twenty percent (20%) of the whole person. Nor 
do Respondents mention the finding of the Medical Panel on 
November 29, 1988 (R. 281) that Petitioner^ lumbar impairment as 
of that date was equivalent to twenty-five percent (25%) of the 
whole person. 
Respondents also misstate some of the evidence in this 
case. On page 11 of its brief, the Compensation Fund states that 
"Petitioner does not remember whether there was an impairment 
rating assigned or a money settlement made." However, as 
indicated by a review of the portion of the record which is cited 
by the Compensation Fund (R. 64) , Petitioner was never asked 
whether he received or recalled any "money settlement" and there 
is no factual basis for Respondents1 assertion. 
Further, on page 14 of its brief the Compensation Fund 
states that "The Medical Panel found no ratable percent of 
permanent impairment for the lumbar condition attributable to the 
August 30, 1983, July 13, 19894 (sic) or the December 5, 1985 
accidents." 
This is not a statement of fact, but a characterization of 
the Medical Panel's report in terms of the legal conclusion which 
Respondents would like to draw from it. Neither the Medical 
Panel nor the Commission ever used words resembling "no ratable 
percent of permanent impairment." The Medical Panel did find 
that "a specific increase in rating did not ensue" (R. 280) from 
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P e t i t i o n e r ' s 1983 and 1984 i n j u r i e s , bu t t h i s l a n g u a g e , 
p a r t i c u l a r l y within the overa l l context of the Medical P a n e l ' s 
r e p o r t , i s far more ambiguous than the "no ra tab le percentage" 
language which is used in Respondents' b r i e f s . 
POINT I I I . 
STANDARD OF REVIEW 
Petitioner argued in his principal brief, pages 27-29, that 
the Commission's factual findings in this case should be reviewed 
under the correction of error standard for the reason that the 
Commission conducted no independent analysis of the medical 
evidence, and simply adopted the conclusions of the Medical 
Panel, and for the further reason that the Medical Panel's report 
was not properly submitted into evidence pursuant to Utah Code 
Annotated Section 35-1-77. Respondents cited no authority or 
argument on either of these points within their briefs. 
POINT IV. 
THE COMMISSION ERRED IN ADOPTING THE MEDICAL 
PANEL'S FINDINGS THAT THE PERCENTAGE OF PETITIONER'S 
PRE-EXISTING LUMBAR DISABILITY WAS ONLY FIVE PERCENT 
Upon page 22 of its brief, the Compensation Fund admits that 
the Medical Panel did not identify the portions of the record 
upon which it relied in reaching its conclusion that Petitioner's 
lumbar disability as of December 7, 1981 was equivalent to only 
five percent (5%) of the whole person. The only argument made 
upon this point by Respondents is that "the same can be claimed 
of the treating physician, Dr. Lamb." 
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However, Dr . Lamb was P e t i t i o n e r ' s t r e a t i n g phys ic i an 
throughout the relevant time period, performed several surger ies 
upon P e t i t i o n e r , and had ample opportunity to personally observe 
P e t i t i o n e r ' s physical condi t ion . 
There is simply nothing within P e t i t i o n e r ' s medical records 
which supports the Medical Panel ' s ra t ing of five pe rcen t (5%) 
p r e - e x i s t i n g impairment . This ra t ing was made by the Medical 
Panel seven (7) years af ter the fac t , at a time when P e t i t i o n e r ' s 
lumbar impairment had i n d i s p u t a b l y increased to twen ty - f ive 
percent (25%). The Medical Panel ' s ra t ing cons t i tu ted mere guess 
work, as evidenced by the t en t a t i ve nature of the language which 
was employed by the Medical Panel . By con t r a s t , Dr. Lamb's ten 
percent (10%) ra t ing was based upon his personal observations of 
Pe t i t ioner at the relevant time per iod. 
In an effor t to locate some support for the Medical Pane l ' s 
r a t i n g , the Compensation Fund c i t e s in i t s b r ie f , a t page 23, the 
medica l r e p o r t of Dr. Frank D i t u r i , dated October 28, 1983 
(R. 194). Dr. Di tur i indicated tha t P e t i t i o n e r ' s lumbar surgery 
of September 7, 1983 was n e c e s s i t a t e d by the p rogress ion of 
P e t i t i o n e r ' s p re -ex is t ing lumbar d i s c d i s e a s e , and not by any 
indus t r i a l injury; however, t h i s finding is not probative as to 
t h e e x t e n t of P e t i t i o n e r ' s pre-December 7 , 1981 l umbar 
impairment. If any th ing , Dr. D i t u r i f s r e p o r t ind ica tes that 
P e t i t i o n e r did suf fe r from a s u b s t a n t i a l lumbar impairment 
pr ior to March of 1982. 
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Dr. Lamb's rating is also consistent with the rating that 
was provided by Dr. Wallace Hess on November 12, 1984. On that 
date, Dr. Hess rated Petitioner's then existing lumbar impairment 
at twenty percent (20%) (R. 166). On March 25, 1988, Dr. Lamb 
rated Petitioner's then existing lumbar impairment at twenty 
percent (20%), consisting of a ten percent (10%) pre-existing 
disability and a ten percent (10%) impairment attributable to 
Petitioner's combined injuries of August 30, 1983 and July 13, 
1984. Although Dr. Hess did not believe that any of Petitioner's 
permanent lumbar impairment was directly attributable to his 1983 
and 1984 injuries, nevertheless, Dr. Hess and Dr. Lamb did agree 
on the total percentage of disability post-Petitioner's July 16, 
1984 lumbar surgery. 
The Medical Panel apparently accepted Dr. Hess' November 12, 
1984 rating of Petitioner's lumbar disability (R. 447). The 
Medical Panel also determined that Petitioner's lumbar disability 
as of November 29, 1988 was equal to twenty-five percent (25%) of 
the whole person (R. 453). However, the Medical Panel felt that 
only five percent (5%) of that impairment was existing as of 
December 7, 1981 (R. 453). Thus, according to the Medical Panel, 
Petitioner's lumbar impairment increased from five percent (5%) 
on July 7, 1981 to twenty percent (20%) on November 12, 1984, 
with all of that increase being solely attributable to the 
natural progression of Petitioner's lumbar disk disease, and none 
of that increase being attributable to any aggravating injuries. 
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P e t i t i o n e r ' s lumbar impairment then increased only an addi t ional 
five percent (5%) between November 12, 1984 and November 29, 
1988. 
While such a scenario may be medically poss ib le , the Medical 
Panel pointed no evidence which supports such a conc lus ion , or 
which disputes the ra t ing tha t was provided by Dr. Lamb. I t is 
more reasonable to assume, in the absence of any medical evidence 
to the c o n t r a r y , t h a t e i t h e r P e t i t i o n e r ' s p re -ex is t ing lumbar 
impairment was more severe than the Medical Panel s u g g e s t s , or 
t h a t P e t i t i o n e r did su f fe r some permanent aggravation to his 
lumbar condition in 1983 and/or 1984. Dr. Lamb's opinion was 
t h a t P e t i t i o n e r d id have a g r e a t e r p r e - e x i s t i n g lumbar 
impairment, and a l s o t h a t P e t i t i o n e r s u s t a i n e d permanent 
aggravations to that impairment in 1983 and 1984 (R. 438). 
Dr. Lamb's r a t i n g i s a l so c o n s i s t e n t with the m u l t i p l e 
lumbar in jur ies which Pe t i t ione r sustained pr ior to December 7, 
1981 (R. 445) , and with the fac t t h a t P e t i t i o n e r ' s lumbar 
cond i t i on was su f f i c i en t ly serious tha t i t required surgery on 
June 4, 1982, despi te the fact tha t Pe t i t i one r had maintained "a 
three-month period of sedentary a c t i v i t y with no s t r a in to the 
low back" pr ior to June 4, 1982 (R. 215) . 
P e t i t i o n e r recognizes tha t reasonable medical opinions may 
d i f fer as to the extent of a pa r t i cu l a r d i s a b i l i t y . However, in 
the p r e s e n t case there is simply no evidence or basis for the 
Medical P a n e l ' s f ive pe rcen t (5%) r a t i n g . That r a t i n g was 
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b a s i c a l l y p i c k e d ou t of t h i n a i r by t h e M e d i c a l P a n e l , w i t h no 
r e a s o n b e i n g g i v e n fo r t h e d i s r e g a r d of t h e r a t i n g w h i c h was 
p r o v i d e d by P e t i t i o n e r ' s t r e a t i n g p h y s i c i a n . 
POINT V. 
THE COMMISSION'S PRESUMPTION OF CORRECTNESS 
TO THE MEDICAL PANEL REPORT WAS CONTRARY TO LAW 
R e s p o n d e n t s have n o t c o n t e s t e d t h e p o i n t w h i c h was r a i s e d 
upon page 33 of P e t i t i o n e r ' s p r i n c i p a l b r i e f , t h a t t h e Commission 
a t t r i b u t e d a p r e s u m p t i o n of c o r r e c t n e s s t o t h e M e d i c a l P a n e l 
r e p o r t , w h i c h i s c o n t r a r y t o U t a h l aw a s e x p r e s s e d in Olsen 
v . I n d u s t r i a l C o m m i s s i o n . 776 P . 2d 9 3 7 , 940 N o t e 2 ( U t a h 
App. 1 9 8 9 ) . 
The A d m i n i s t r a t i v e Law J u d g e and t h e C o m m i s s i o n c l e a r l y 
assumed t h a t t h e M e d i c a l P a n e l ' s r a t i n g was "more i m p a r t i a l " t h a n 
D r . L a m b ' s r a t i n g a n d , by n e g a t i v e i n f e r e n c e , t h a t D r . Lamb's 
r a t i n g was b i a s e d (R. 2 9 1 , 2 9 7 - 2 9 8 ) . N e i t h e r t h e A d m i n i s t r a t i v e 
Law Judge nor t h e Commission e v e r met w i t h e i t h e r D r . Lamb or t h e 
M e d i c a l P a n e l so t h e r e was no f a c t u a l b a s i s f o r t h e C o m m i s s i o n ' s 
d e t e r m i n a t i o n of c r e d i b i l i t y o t h e r t h a n i t s own p r e c o n c e i v e d 
b i a s . 
The Commission a l s o presumed t h a t t h e M e d i c a l P a n e l r ev iewed 
a l l of P e t i t i o n e r ' s m e d i c a l r e c o r d s , and t h a t D r . Lamb d i d n o t 
(R. 2 9 8 ) . A g a i n , t h e r e i s no f a c t u a l b a s i s fo r t h i s p r e s u m p t i o n . 
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POINT V I . 
THE COMMISSION'S DETERMINATION IS 
AMBIGUOUS IN REGARD TO PETITIONER'S 1983 
AND 1984 AGGRAVATIONS OF HIS LUMBAR CONDITION 
The M e d i c a l P a n e l R e p o r t s t a t e s t h a t P e t i t i o n e r ' s i n j u r i e s 
of A u g u s t 3 0 , 1983 and J u l y 1 4 , 1984 d i d n o t r e s u l t i n any 
" s p e c i f i c i n c r e a s e " in P e t i t i o n e r ' s lumbar impa i rmen t (R. 2 8 0 ) . 
As n o t e d w i t h i n P e t i t i o n e r ' s p r i n c i p a l b r i e f , a t page 3 7 , t h e n 
e x i s t i n g Utah Code A n n o t a t e d S e c t i o n 3 5 - 1 - 6 9 d i d n o t r e q u i r e a 
" s p e c i f i c " i n c r e a s e i n d i s a b i l i t y , i t m e r e l y r e q u i r e d an 
a g g r a v a t i o n of a p r e - e x i s t i n g c o n d i t i o n . 
I n i t s b r i e f , t h e Workers Compensa t ion Fund c h a r a c t e r i z e s 
t h e M e d i c a l P a n e l ' s f i n d i n g on t h i s i s s u e t o s t a t e t h a t "no 
r a t a b l e p e r c e n t of pe rmanen t impa i rmen t " was caused by t h e 1983 
or 1984 i n j u r i e s , t h e r e b y a t t e m p t i n g t o b r i n g t h e p r e s e n t c a s e 
w i t h i n t h e r u l e of Zimmerman v . I n d u s t r i a l Commiss ion , 785 P .2d 
1131 (U t . App. 1989) . 
H o w e v e r , t h e M e d i c a l P a n e l d i d n o t f i n d t h a t t h e r e was no 
i n c r e a s e in r a t i n g a t t r i b u t a b l e t o t h e 1983 and 1984 i n j u r i e s , i t 
me re ly found t h a t t h e r e was no " s p e c i f i c " i n c r e a s e in r a t i n g , and 
d i d n o t d e f i n e what i t meant by " s p e c i f i c . " W h i l e t h i s p o i n t 
might o t h e r w i s e be viewed as a s e m a n t i c t e c h n i c a l i t y , t h e M e d i c a l 
P a n e l ' s i n c l u s i o n of t h e word " s p e c i f i c " r e n d e r s i t s f i n d i n g on 
t h i s i s s u e ambiguous when viewed in t h e o v e r a l l c o n t e x t of t h e 
Med ica l P a n e l ' s R e p o r t . On page 9 of i t s r e p o r t (R. 2 8 0 ) , t h e 
M e d i c a l P a n e l s t a t e d : 
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The P a n e l f e e l s t h a t t h e c o u r s e of e v e n t s ove r t h e 
e n s u i n g y e a r s was t h a t of a n a t u r a l p r o g r e s s i o n of a 
l u m b a r d i s c d i s e a s e a t m u l t i p l e l e v e l s , c e r t a i n l y 
a g g r a v a t e d by t h e t y p e of a c t i v i t y M r . S l o a n was 
p e r f o r m i n g : 1) a s p e c i f i c i n c r e a s e in r a t i n g d i d n o t 
e n s u e f rom t h e i n d i v i d u a l a c c i d e n t s t h a t o c c u r r e d 
1 2 / 7 / 8 1 t o 8 / 3 0 / 8 3 , 7 / 1 3 / 8 4 and 1 2 / 5 / 8 5 . 
In c o n j u n c t i o n w i t h t h i s s e n t e n c e , t h e M e d i c a l P a n e l ' s f i n d i n g of 
no " s p e c i f i c " i n c r e a s e i n p e r m a n e n t i m p a i r m e n t i s a m b i g u o u s . 
P e r h a p s t h e P a n e l f e l t t h a t no one i n j u r y c a u s e d a p e r m a n e n t 
i n c r e a s e i n d i s a b i l i t y , b u t t h a t a l l o f t h e i n j u r i e s i n 
c o m b i n a t i o n d i d r e s u l t i n a p e r m a n e n t i n c r e a s e , o r t h a t t h e 
p a r t i c u l a r i n j u r i e s i n c o m b i n a t i o n w i t h t h e " l a b o r i n t e n s i v e " 
n a t u r e of P e t i t i o n e r ' s d a i l y work a c t i v i t i e s c a u s e d a p e r m a n e n t 
i n c r e a s e i n i m p a i r m e n t . T h i s i s s u e was s i m p l y n o t r e s o l v e d by 
t h e M e d i c a l P a n e l o r by t h e C o m m i s s i o n a n d r e q u i r e s a 
d e t e r m i n a t i o n by t h e C o u r t . 
CONCLUSION 
Based upon t h e a u t h o r i t i e s and a r g u m e n t s which a r e s e t f o r t h 
h e r e i n , and w i t h i n P e t i t i o n e r ' s p r i n c i p a l b r i e f , d a t e d A p r i l 2 , 
1990 , P e t i t i o n e r r e q u e s t s t h a t t h e C o u r t g r a n t t h e r e l i e f which 
i s r e q u e s t e d w i t h i n t h e C o n c l u s i o n of P e t i t i o n e r ' s p r i n c i p a l 
b r i e f . 
DATED t h i s / ^ day of J u n e , 1990 . 
PERKINS, SCHWOBE & McLACHLAN 
0^^^-
DAVID H. SCHWOBE // 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I he reby c e r t i f y t h a t t r u e and c o r r e c t c o p i e s of t h e 
foregoing REPLY BRIEF OF PETITIONER were hand d e l i v e r e d t o Mark 
Dean, Worker 's Compensation Fund, 560 South 300 E a s t , S a l t Lake 
C i t y , U t a h 8 4 1 1 1 , and t o E r i e V, B o o r m a n , A d m i n i s t r a t o r , 
Employers R e i n s u r a n c e Fund, 160 E a s t 300 S o u t h , 3rd F l o o r , 
P.O. Box 510250, S a l t Lake C i t y , Utah 84151-0250 t h i s / V day 
of June , 1990. 
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